Rozhovor

Lenka Prikazska

Pracovni sny
nas pronasleduji neustale

Je zvlastni povidat si s pavabnou zenou, kterou
byste spis tipovali na majitelku médniho butiku
¢i salonu krasy, o slozitostech sport o ochranné

znamky, patenty, verejné zakazky... A i kdyz
se s ni povida navysost prijemneé, citite, Ze
v pravnim sporu byste radéji byli pod jejimi
kridly, neZ ji méli za protivnika.

We Definitely Live
and Sleep Work.

It is strange to talk to a charming
woman, who you'd imagine more as an
owner of a fashion boutique or beauty
salon, about the complexities of disputes
over trademarks, patents and public
tenders ... And although she's rather
pleasant to talk to, you feel that in legal
matters you'd want her to defend you
rather than have her as your adversary.

v této oblasti hodné sport? A ¢eho se nejvic tykaji?

Ve své praxi se nejcastéji setkavam
s problematikou ochrannych znamek. Ve fazi
namitkového rizeni se tykaji potencialni kolize
prihlasovaného oznaceni a jiz zapsané ochranné
znamky. U rizeni sporovych se uz jedna o vymahani
naroku z titulu poruseni prav k prislusnému
registrovanému oznaceni. Pomérné obséahlé kauzy resi
nase advokatni kancelar také v oblasti poruseni prav
z uzitného vzoru a patentu.

Vzhledem k tomu, Ze otazka vymahani prav

plynoucich vlastnikovi ze zapsaného uzitného vzoru,
a tim spise pak z patentu, je do znac¢né miry i otazkou
technického charakteru, spolupracuje nase kancelar
v této oblasti s externimi patentovymi zastupci.
Presto jako advokat musim vzdy pochopit celou,
tedy i technickou podstatu resené kauzy, abych byla
schopna vécné argumentovat nejen namitky pravni, ale
i technické. Samozrejmé na urovni laického pochopeni
a schopnosti vykladu viici soudu.

J‘ ste mj. specialistkou na prumyslové vlastnictvi. Je
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there alot of controversy in this area? And what
is mostly about?
In my practice, I most often encounter the issue of

Y ou are a specialist in industrial property. Is

i trademarks. In the phase of the opposition proceedings,
i they concern a potential conflict between the pending

i mark and the one that is already registered. In

i litigation, it is already a matter of enforcing claims for

infringement of the rights to the relevant registered
designation. Our law firm also deals with relatively
extensive cases in the area of infringement of utility

model and patent rights.

As that the issue of enforcing the rights of the owner

from the registered utility model, and even more so
¢ from the patent, is to a large extent also a question

of a technical nature, our office cooperates in this
area with external patent attorneys. Nevertheless, as
a lawyer, I always have to understand the whole, i.e. also

the technical essence of the case in question, in order
i to be able to objectively argue not only legal but also
i technical objections. Naturally, this is on the level of lay
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Studiem pravnické
fakulty ani advokdtnimi
zkouskami nic nekondi,
ale naopak zacind.

Co se tyce mnozstvi sport, v oblasti
ochrannych zndmek mam zkusenost,
Ze protistrana, ktera porusuje prava ze
zapsaného oznaceni, vétsinou predevsim
z ekonomickych davodd, po predlozeni
relevantni argumentace pristoupi
na smirné reseni veci, a to jesté pred
samotnym zahajenim spravniho (v pripadé
néamitkového rizeni), potazmo soudniho
tizeni (v pripadé uplatnéni naroku z jiz
zapsaného prava), ale ¢asto i béhem
ngj. V namitkovém fizeni pred Uradem
Evropské unie pro dusevni vlastnictvi je
primo pro tyto ucely zakotven institut
tzv. cooling-off period, tedy stanovené
obdobi, kdy maji strany doslova moznost
.vychladnout” a pristoupit k jednani
o smirném vytizeni véci. Pravé tato
lhtita byva pro sporné strany dostatecna
pro nalezeni oboustranné prijatelného
kompromisu.

Vénuji se rovnéz dalsim oblastem prav
k dusevnimu vlastnictvi, a to predevsim
autorskému pravu, problematice
obchodniho tajemstvi ¢i doménovym
sportim. Préce v této oblasti je velmi
pestra, netyka se vyhradné sporové
agendy. Hlavnim kouzlem, alesponi z mého
pohledu, je pravé provazanost prava
s urcitou specialni technickou oblasti,
kterou nejprve musim pochopit, a poté se
snazim vyresit pravni problém.

Nakolik je pravo v této oblasti sjednoceno
v ramci Evropské unie?

Prehlednost a provazanost se

v jednotlivych oblastech ochrany prav

z primyslového vlastnictvi velmi lisi. Za
nejunitarnéjsi povazuji oblast ochrannych
znamek a pramyslovych vzord. Jedinou
prihlaskou lze registrovat ochrannou
znamku ve vSech statech Evropské unie.
Rizeni zastituje Ufad EU pro dusevni
vlastnictvi, ktery preferuje dalkovy pristup
pomoci uzivatelsky velmi privétivého
rozhrani, a to v jakémkoliv jazyce
¢lenského statu EU. Prostrednictvim
tohoto rozhrani probihad i veskera dalsi
komunikace s Ufadem, napt. ndmitkové
Tizeni ¢i obnova ochranné znamky
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CVBOX

JUDr. Lenka Prikazska

» Narodila se v Prerove
a vystudovala Pravnickou
fakultu Univerzity
Palackého v Olomouci.
» Doktorat ziskala na
Pravnicke fakulté
Univerzity Karlovy
v Praze.
» Od roku 2001 je
spolecnikem
HSP & Partners
advokatni kancelar v.o.s.
» Je vdana, ma dva syny.
Bavi ji Cetba a sport,
zejména pak lyZovani,
rada se take potapi
a cestuje.

JUDr. Lenka Prikazska

» She was born in Prerov
and graduated from the
School of Law at Palacky
University in Olomouc.

» She was awarded her
doctorate at the School
of Law at Charles
University in Prague.

» Since 20071, she has
been a partner of
HSP & Partners v.0.s.
law firm.

» She is married and has
two sons.

» She enjoys reading and
sports, especially skiing,
she also dives and
travels.

Interview

understanding and the ability to interpret

it at the court.

As far as the number of disputes
is concerned, in my experience in
trademarks a counterparty which
infringes the rights of a registered
sign, mainly for economic reasons, will
come to an amicable settlement after
the relevant arguments have been
submitted (in opposition proceedings
or court proceedings, in the case if
applying a claim for an already registered
mark, but often also when it's still

pending). In the opposition proceedings

at the European Union Intellectual
Property Office, there's an institute of
the so-called cooling-off period, which is
directly enshrined for these purposes, i.e.
a specified period during which the parties
literally have the opportunity to "cool
down" and start negotiations on a friendly
settlement. This time-limit is usually
sufficient for the parties to find a mutually
acceptable compromise in the dispute.

I also focus on other areas of intellectual

property rights, especially copyright, trade

secret issues and domain disputes. The

i work in this area is very varied; it is

not exclusively related to the litigation
agenda. The main charm, at least from my

i point of view, is the connection between

law and a certain special technical area,

which I must first understand, and then

I try to solve the legal problem.

Graduating from the
School of Law and the
bar exams are no end,
but the very beginning.

To what extent is the law in this area

unified within the European Union?

Clarity and coherence vary greatly in
different areas of industrial property
rights protection. I consider the area

of trademarks and designs to be the
most unilateral. A single application can
register a trademark in all states of the
European Union. The proceedings are

under the auspices of the EU Intellectual

Property Office, which prefers remote
access via a very user-friendly interface,
in any language of an EU Member
State. All other communication with
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EU. Obdobné funguje i registrace
komunitarniho vzoru.

V pripadeé tzv. evropskych patentt je
Sice lze podat jednu prihlasky, ale ta pak
je nasledné v rizeni podrobena validaci
v kazdém ze smluvnich stat Evropské
patentové organizace, v némz maji
ucinky prihlasovaného patentu nastat.
Rada smluvnich stat rovnéZ vyZaduje
po prihlasovateli realizaci prekladu
specifikace patentu do tredniho jazyka
dané zemé.

Jesté slozitéjsi je zajisténi ochrany
uzitnych vzord. Pro ty totiz na evropské
urovni sjednocend ochrana neexistuje. Pri
prihlasovani do zahranici je proto vzdy
nutné ridit se prislusnymi pravidly dané
zemé. Z toho diivodu jsou také prihlasky
mezindrodnich patentt a uzitnych vzort
velmi nédkladné a ¢asové nérocné.

Samotnou kapitolu pak tvori otazka
vymahani prav k jednotlivym chranénym
druht@m pramyslového vlastnictvi. Osobné
ji povazuji za znacneé roztristénou ve vsech
vyse uvedenych oblastech.

Byvaji spory v této oblasti hodné slozité
a dlouhé? A je-li to mezinarodni spor, co
vSechno to obnasi? Podle prava které
zeme se Fesi?

Predevsim spory tykajici se poruseni
prav k patentiim a uzitnym vzorm
mohou trvat fadu let. Je to dano slozitosti
problematiky. Technické feseni, které

je predmeétem ochrany, je totiz nutné
prislusnému soudu podrobné objasnit.
Zasadni roli rovnéz hraje nutnost
obsahlého dokazovani, které ¢asto
preroste v odbornou bitvu znalcl.

Z vlastni zkusenosti mohu rict, Ze tyto
soudni spory byvaji jesté delsi a narocnéjsi
tehdy, pokud spolu Gi¢astnici fizeni na
vyvoji predmétného technického reseni
plvodné spolupracovali.

Jako advokat musim
vzdy pochopit celoy,
tedy i technickou
podstatu feSené kauzy.

V porovnéni s tim lze sporové
tizeni vedené z titulu poruseni prav
k ochranné znamce oznacit spise za
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 PRAVO
- VCESKU

Nejen béZni lidé, ale casto
i politici tvrdi, Ze pravni
stav v Cesku je slozity,

pro lidi neprehledny.
,0s0bné vnimam zasadni
posun, ktery nastal

s novym obcanskym
zakonikem fika Lenka
Prikazska. ,Ackoliv prosel
drtivou kritikou z rad

jeho odpircd, jsem toho

nazoru, Ze vyznamné
prispél k hledani prava

a spravedlnosti a upozadil
drive velmi formalisticky
pristup v pravu, ktery
mnohdy zapricinil
zjevnou nespravedInost.
Obcansky zakonik nyni

jasné stavi do popredi

vyznam autonomie vile.
Z toho divodu preferuje
novy obcansky zakonik
platnost pred neplatnosti,
atoiv pripadech, kdy
pfislusna pravni jednani
nespliuji vsechny zakonne
nalezitosti a dle predchozi
pravni Upravy by byla
shledana jako neplatna
bez ohledu na vili

jednajicich. Samozfejmé

i my pravnici vnimame

Jistou preregulovanost

v nékterych oblastech,
kdy nasi zakonodarci
¢asto prehnané reaguji
na néktera vychyleni

z normalu. Snazi se je
postihnout konkrétni,
Uzce zamerenou pravni
normou, ackoliv obecnéjsi
pravni (prava poskytuje
dostatecnou pravni
oporu. Tim se pravo stava
neprehledné a pro laika

i téZko uchopitelné.”

the Office takes place through this

interface, such as opposition proceedings
or renewal of an EU trademark. The
registration of the Community model

works similarly.

In the case of so-called European

patents, the modification is currently

somewhat more complicated. Although
an application can be filed, it is then

Transparency and
coherence vary greatly
in individual areas of
industrial property
rights protection.

subject to validation in the proceedings
in each of the Contracting States of

the European Patent Organization in
¢ which the effects of the patent are to
i be applicable. Many Contracting States

also require the applicant to translate

the patent specification into the official
i language of the country.

Ensuring the protection of utility
models is even more difficult. There
is no unified protection for them at
European level. When applying abroad,
it is therefore always necessary to follow

the relevant rules of the country. For this

reason, applications for international

patents and utility models are also very

expensive and time consuming.

The chapter itself consists of the issue
of enforcement of rights in the cases of
individual protected types of industrial

property. Personally, I consider it to be
i highly fragmented in all the above areas.

Are disputes in this area very complex

and long? And if it comes down to an
international dispute, what does it entail?

Which country’s law governs the case?

In particular, litigation over patent and

. utility model infringement can take many
i years. This is due to the complexity of
i the issue. The technical solution which

is the subject of the protection must

be explained in detail to the competent

court. The need for extensive evidence,

which often turns into a professional
i battle of experts, also plays a crucial role.

From my own experience, [ can say that

© these litigations tend to be even longer
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polemiku pravniho charakteru, ktera co
do dokazovani nenarokuje tak zasadni
odborné pozadavky.

Co se tyce mezindrodnich sport, zalezi
na celé radé faktord, a to predevsim
o jaky druh primyslového vlastnictvi se
jedna ¢i pro jakeé teritorium je zapsano.
Zasadni je rovnéz skutecnost, zdali
se jedna o spor soudni ¢i zdali strany
pristoupily k alternativnimu reseni
v podobé arbitraze.

K podstatnému zjednoduseni smérovala
sporova fizeni v oblasti vymahani prav
z poruseni patenty, a to na zéklade
Dohody o Jednotném patentovém soudu,
k jejimuz podpisu pristoupily véechny
clenské staty Evropské unie s vyjimkou
Polska, Spanélska a Chorvatska. Majitel
tzv. evropského patentu totiz dosud
musi v pripadé poruseni prav vést
soudni spor v kazdém jednotlivém state,
v némz k predmétnému poruseni doslo.
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,Zadny obor prava nelze
vnimat izolované. Velmi
casto se stane, Ze se
kauza oborové prolina

a je tfreba myslet na treba
i jen vzdalené souvislosti,"
fika o své praci Lenka
Prikazska. / "No field

of law can be seen in
isolation. It very often
happens that the case

is intertwined in more
areas and it is necessary
to consider also even
seeming connections,'
says about his work
Lenka Prikazska.

and more demanding if the parties in
the proceedings originally cooperated
together in the development of the
technical solution in question.

By contrast, litigation in respect of
infringement of a trademark right may
be described as a controversy of a legal
nature, which does not require such
essential professional requirements in
relation to the providing evidence.

As for international disputes, it
depends on a number of factors, especially
what kind of industrial property it is or
for which territory it is registered. It is
also crucial whether it is a court dispute
or whether the parties have reached
an alternative solution in the form of
arbitration.

Dispute proceedings in the area of
patent infringement enforcement have
been significantly simplified, on the basis
of the Unified Patent Court Agreement,
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Uvedend dohoda pocita s vytvorenim
nejen evropského patentu s jednotnym
ucinkem v téch statech, které dohodu
ratifikovaly, ale i s existenci Jednotného
evropského patentového soudu, u kterého
by pripadné spory byly nasledné reseny
s Ucinky pro vsechny signatare dohody.
Je vsak otazkou, jaky dopad na toto usili
bude mit vystoupeni Velké Britanie z EU.
Mimochodem musim podotknout, ze
Ceska republika k ratifikaci této dohody
dosud nepristoupila.

Spory tykajici se
poruseni prav

k patentiim a uzitnym
vzorum mohou trvat
radu let.

Kdyz se ¢lovék podiva na vas profil na
strankach HSP & Partners, zjisti, Ze
kromé pramyslového vlastnictvi se
zabyvate i problematikou nemovitosti,
verejnych zakazek, hospodarské soutéze,
pracovniho prava a nevim jesté ¢im vsim
dalsim. Neni slozité vSe ustihat, ulozit si
do hlavy vSechny zmény, novely apod.?
Mate pravdu, zabér je hodné siroky. Na
druhou stranu zadny obor prava nelze
vnimat izolované. Velmi Casto se stane,
Ze se kauza oboroveé prolind a je treba
myslet na trfeba i jen vzdalené souvislosti,
které se vsak z pohledu klienta nasledné
ukazou byt zasadnimi. Pravnik se uci cely
zivot a vzdy pripomindm nasim mladym
koleglim, Ze studiem pravnické fakulty
ani advokatnimi zkouskami to nekonci,
ale naopak zacina. Pravé neustala
promeéna ovsem ¢ini nas obor zajimavy

a nedovoli nam ustrnout na miste.

Kdy?z jste nékdy opravdu hodné pracovné
vytiZen4, utahana, co vam zase dobije
baterie? Cim si nejvic vy¢istite hlavu?
Moji kolegové mohou jisté potvrdit, ze
pracovni sny nebo naopak ptlno¢ni
myslenky na konec lhiity nas pronésleduji
neustale. Mné nejvice pomaha fyzicka
aktivita, presnéji lyzovani a pobyt na
horach. Nastésti lyZuje cela rodina. Oba
moji synové propadli tomuto sportu od
velmi Gtlého véku. Takze sport, a to nejlépe
s mymi blizkymi, to jsou chvile, kdy si
nejvice psychicky odpocinu. e
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LAWIN
THE CZECH
REPUBLIC

Not only ordinary people,
but often also politicians
say that the legal situation
in the Czech Republic is
complicated, for many
people unclear. "Personally,
I perceive a fundamental
shift that has taken

place with the new

Civil Code" says Lenka
Prikazska. “Although it
has been overwhelmingly
criticized by the
opponents, | believe that
it has made a significant
contribution to the search
for justice and has backed
up the until then very
formalistic approach

to law, which has often
caused to manifest
injustice. The Civil Code
now clearly highlights

the importance of the
autonomy of will. For

this reason, the new Civil
Code prefers validity to
invalidity, even in cases
where the relevant legal
acts do not meet all

legal requirements and
would have been found
invalid according to the
previous legislation
regardless of the will of
the actors. Naturally, we
lawyers also perceive

a degree of over-regulation
in some areas, where our
legislators often overreact
to some deviations from
the norm. They seek to
cover them with a specific,
narrowly focused legal
rule, although more
general legislations
provide sufficient legal
support. This makes

the law confusing and
difficult for the layman to
understand. "

which has been signed by all Member

States of the European Union, with the
exception of Poland, Spain and Croatia.

. The owner of a so-called European
i patent is still required to file a lawsuit

in each individual State in which the
infringement is committed in the event
of an infringement. The agreement
envisages the creation not only of

a European patent with unitary effect

in those States which have ratified the

agreement, but also of the existence of
a Single European Patent Court, where

possible disputes would subsequently be

resolved with effects for all signatories of

the agreement. However, the question is
. what impact the UK's withdrawal from
. the EU will have on this effort. By the way,

I must point out that the Czech Republic

has not yet ratified this agreement.

When you look at your profile on the

HSP & Partners website, it says that
in addition to industrial property,

you also deal with real estate, public
: procurement, competition, labor law,

and more. Isn't it difficult to stay up

to date, remember all the changes,

amendments, etc.?

You're right, my scope is very broad. On
i the other hand, no field of law can be seen

in isolation. It very often happens that the
case is intertwined in more areas and it is
necessary to consider also even seeming
connections, which, however, from the
client's point of view will subsequently

prove to be fundamental. A lawyer studies

all his/her life, and I always remind our

young colleagues that graduating from
i the School of Law and doing the bar

exams are no end, but the very beginning.
However, the constant changes make our
field interesting and keep us on our toes.

If you are really busy, tired, how do you

recharge your batteries? How do you
clear your head best?

My colleagues can certainly confirm that
dreams about work, or rattling thoughts
around midnight around the end of

a deadline haunt us all the time. Physical
activity helps me the most, more precisely
skiing and staying in the mountains.
Fortunately, the whole family likes skiing.
Both of my sons fell for this sport from

a very young age. So sports, and best of
all with my loved ones, are the moments

. when my mind rests. ®
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